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SACRAMENTO UPDATE

Workers’ Compensation Reform Hearings

This week, the Assembly Committee on Insurance and the Senate Committee on Labor
and Industrial Relations held informational hearings on workers’ compensation Issues
with no bills coming to a vote. Concurrently, Insurance Commissioner John Garamendi
released an alternative reform plan aimed at bridging the Administration’s plan
contained in County-supported ABX4 3 (Poochigian) and legislative Democrats, and
also, “Big Five” meetings on worker’s compensation emerged in an attempt to craft an
overall reform package acceptable to the Administration and legislative leaders.

Among the key elements of Commissioner Garamendi’s plan are: 1) promotion of
standardized and consistent methods for permanent disability determinations,
2) reduced delays in immediate benefits to injured workers and a longer period for
employers to deny a claims from 90-days to one year, 3) promotion of independent
medical examinations, 4) improved information sharing to combat fraud, 5) reform of
late payment penalties, 6) increased powers for the Department of Insurance and
district attorneys to identify and prosecute uninsured employers, and 7) increased
return-to-work incentives. Attached is a summary of the plan. My office is analyzing
this plan to assess its potential savings to the County.

Assembly and Senate hearings are scheduled to continue next week, and Big Five
discussions are expected to continue as well.

“To Enrich LivesThroughEffectiveAndCaring Seniice”



Each Supervisor
February 13, 2004
Page 2

Pursuit of County Position on Legislation

ABX4 1 (Maldonado), which is the Assembly version of County-supported SBX4 3
(Poochigian), would provide additional reforms to the workers’ compensation system
beyond what was enacted last session. The bills would 1) link the penalty for late
payments to the actual delayed payment, 2) allow employer input into the selection of
treating physicians, 3) promote use of objective medical findings, 4) provide that awards
are more directly linked to the extent of injuries received on the job, and 5) expand the
existing dispute resolution process between bargaining units and private employers to
include public employers. A preliminary analysis of the bills by CAO Risk Management
indicates the measures would provide savings approaching $35 million a year.
Therefore, because the bill is consistent with the County’s workers’
compensation reform priorities and would provide significant savings, our
Sacramento Advocates will support SBX4 1. The bill is pending consideration by the
Assembly Committee on Insurance.

Status of County-Interest Legislation

County-opposed AR 31 (Runner), which would have re-appropriated $203 million in
FY 2003-2004 and distributed the funds to schools based on actual pupil attendance,
failed to pass its house of origin by January 31, 2004, and is now dead.

County-supported AB 87 (Bogh), which would have, in the event of a budget
impasse, provided a continuous appropriation to the Workers’ Compensation Disaster
Service Workers Fund to pay for on-the-job injuries incurred by disaster service
volunteers, failed to pass its house of origin by January 31, 2004, and is now dead.

County~opposedAB 136 (Kehoe), which would have provided two years of workers’
compensation leave to police officers and sheriffs, as well as firefighters, instead of the
current one year, failed to pass its house of origin by January 31, 2004, and is now
dead.

County-supported AB 431 (Mountjoy), which would have established a burden
of proof for injuries to be classified as job-related and required individuals filing
cumulative injury claims to provide by a preponderance of evidence that the injury was
substantially caused by actual employment activities, failed to pass its house of origin
by January 31, 2004, and is now dead.

County-sponsored AB 1153 (Bermudez), which would criminalize the unlawful or
unauthorized use, manufacture, or sale of any official State, county, city, city and
county, or agency badge, and/or associated photographic identification cards, with two
exceptions; 1) the use of a badge in a fictitious or historical depiction of a public officer
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or employee; and 2) a badge supplied by a recognized employee organization that
represents firefighters, received Assembly concurrence on Senate amendments on
February 12, 2004 by a vote of 58 to 0, and now proceeds to the Governor.

County-supported AR 1480 (Richman), which would have required an applicant
for employment, upon request of an employer, to disclose whether he or she had ever
been convicted of committing acts that compromised the integrity of the workers’
compensation system, including presenting any knowingly false or fraudulent written or
oral statements in order to obtain or deny a claim for workers’ compensation, failed to
pass its house of origin by January 31, 2004, and is now dead.

County-supported AR 1481 (Richman), which would have prohibited the workers’
compensation appeals board from determining permanent disability unless a medical
report fully addressed the issue of apportionment of work relatedness in any injury, and
required that such medical reports address how a previous injury or illness affected the
current injury or illness, failed to pass its house of origin by January 31, 2004, and is
now dead.

County-supported AR 1482 (Richman), which would have required that all medical
services provided to a worker from the date of injury be subject to the official medical
fee schedule, regardless of the date the injury is determined to be compensable, failed
to pass its house of origin by January 31, 2004, and is now dead.

County-supported AB 1608 (Liu), which would have allowed an individual who is
17 years old and will be 18 years old by the date of the next general election, to register
and vote in any intervening primary or special election, failed to pass its house of origin
by January 31, 2004, and is now dead.

County-supported SB 365 (Johnson), which would have amended workers’
compensation law to require that employment must be the predominant cause of injury,
as compared to all other causes combined in determining eligibility for benefits, and
would preclude benefits for an injury that is caused by a criminal act committed by the
employee for which he or she has been convicted, failed to pass its house of origin by
January 31, 2004, and is now dead.

County-supported SB 976 (Ducheny), which would amend the Budget Act of 2002
by reverting $5,713,000 from the Harbors and Watercraft Fund to the Public Beach
Restoration Fund, and authorize the transfer of the funds for expenditure pursuant
to the California Public Beach Restoration Act, was sent to enrollment on
February 9, 2004, after the Senate concurred in Assembly amendments by a vote of
34 to 0. This bill now proceeds to the Governor.
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County-supported SJR 23 (Ashburn and Knight), which would memorialize the
Legislature’s request to the Secretary of Defense to include intellectual capital” and
“total mission support” on the list of essential 2005 Base Realignment and Closure
(BRAC) evaluation criteria, and instruct the Secretary to the Senate to send copies of
the resolution to the Governor, the President, the Congressional Leadership, the
appropriate Congressional Committees, and the Califomia Congressional delegation,
was sent to enrollment on February 9, 2004, after the Senate concurred in Assembly
amendments by a vote of 33 to 0.

We will continue to keep you informed.

DEJ:GK
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Attachment

c: Executive Officer, Board of Supervisors
County Counsel
Local 660
All Department Heads
Legislative Strategist
Coalition of County Unions
California Contract Cities Association
Independent Cities Association
League of Califomia Cities
City Managers Associations
Buddy Program Participants
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TheGaramendiPlan
Bridging the GapBetweenWorkers andEmployers

CompletingWorkers’CompensationReform

On September12, 2003,the California Legislaturepassedomnibusworkers’ compensationreformlegislation, which
wassignedby GovernorDavisand becamelaw on January1,2004. This reform promisesnearly$5 billion in one-
time savingsandan additional$5.6 billion in ongoingannualsavings.My analysisindicatesthatworkers’
compensationpurepremiumratesshouldbe decreasedl4.9%below currentlevels. Thisresultsin anadvisorypure
premiumratelevel that is only 0.8%aboveJuly 2002purepremiumrates. 1-lowever, for thesesavingsto be realized,
all participantsin the workers’ compensationsystemmust live up to their responsibilitiesin implementingthese
reforms.

The 2003 workers’ compensationreform is a very courageousandsignificant first stepthat addressesmanyof the
largestcost driversandmovesuscloserto a morefunctional, predictableandcompetitiveworkers’ compensation
market. However,while the Legislaturecanbe proudof its recentaccomplishments,the monumentaltask of workers’
compensationreformis far from complete. As I havedonesincetaking office, I will continueto makeworkers’
compensationmy top priority and I will work collaborativelywith business,labor, the Governor,and the Legislatureto
returnworkers’ compensationto the systemoriginally envisionedin the historic bargainof 1913—ano-fault system
thatprotectsemployersfrom liability andcompensatesinjured workersequitablyandefficiently. Below is a list of the
issuesthat we mustaddressin 2004 to completethat task.

PermanentPartialandTotal Disability (PD)
Problem: The currentsystemfor determiningan injuredworker’s level of disability (PD, PPD,TD) is highly
subjectiveand inconsistentleadingto increasedlitigation and irrationalsettlementsin whichsmall injuries receivetoo
much andseriousinjuries too little. Similar injuries shouldreceiveconsistentPD ratings. This is notcurrently the
casein California’s PD ratingsystem.

Solution: Californiarni~developa moreequitableandconsistentpermanentdisability ratingsystembasedon
objectiveassessmentsof disability. Restructuringpermanentdisability mustbe the top priority for 2004workers’
compensationreform. This canbedoneby (I) creatinga morestandardizedandconsistentmethodfor the
determinationof impairment,and (2) reducingthe frictional costsin thedisputeresolutionprocessby incorporatingan
independentmedicalexaminer.Both of thesechangeswill simplify the system,generatemoreequitable,efficient and
timely PD settlements,and lead to dramaticallylower levelsof litigation within the system. TheRandStudyon PD
commissionedby CHSWCprovidesthe foundationfor a more efficient methodof determiningimpairment.
PermanentPartial andTotal Disability reform shouldalso addressapportionment.An employershouldnot haveto pay
a secondtimefor permanentdisability that hasalreadybeenawarded. PermanentPartialandTotal Disability
paymentsshouldbe paid at the samerateas TemporaryDisability (TD) paymentsfor greaterefficiencyand to expedite
PD paymentsto injuredworkers.

ImmediateBenefitsfor Injured Workers
Problem: For countlessreasons,injured workersare too frequentlydeniedthe immediate,essential,and,often, basic
medicaltreatmentand indemnitybenefitsthey areentitled to underthe workers’ compensationsystem. In nine out of
ten cases,the injured worker is ultimately grantedthe medicalcaretheyor their physicianinitially requested.These
unnecessarydelaysin benefitpaymentsand medicaltreatmentleadto unnecessarycosts(increasedmedical,
indenmity. and litigation). As untreatedworkers’ medicalconditionsworsen,they takemuch longerto returnto work,
and they seeklegalcounselto resolvethe issues.
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Solution: The employermustbe responsiblefor providing immediateworkers’ compensationbenefits(indemnityand
medicaltreatment)to all injured workers. Employerswill haveup to oneyearto denya claim asopposedto the
current90 day period- Employersshouldbe ableto denya claim for fraudat any time. If fraud is proved, the
employeris entitledto restitution. Employerswill beresponsiblefor all compensationbenefitsfor specific injuries
until the claim is denied.

Effective andEfficient MedicalTreatment
Problem: Overutilizationof medical servicesis a major costdriver that doesnot necessarilyaid injuredworkers,
extendsinjury claims, andwastesmedical treatmentresources.NumerousinterstatecomparisonsandCalifornia-
specific studieshavedemonstratedthatoverutilizationof medicaltreatmentis a seriousproblemwithin California’s
workers’ compensationsystem. The 2003 reformsmadesignificant improvementsin establishingeffectivemedical
utilization controlsby implementingevidence-basedmedicaltreatmentguidelinesandplacinghardcapson
chiropracticandphysicaltherapytreatments.Despitethesesignificant improvements,thereis still morethat needsto
be doneto completethe reform.

Solution: To build uponthe 2003reforms,we proposedevelopinga strongdefinitionof “reasonablemedical
treatment”,utilizing a streamlinedindependentmedicalexamination(IME) process,and indexing physicianfeesto
Medicare. For theevidence-basedclinical treatmentguidelinesto achievefull effect,they mustbe accompaniedby a
strongdefinition of”reasonablemedicaltreatment.” ‘fo reducelitigation andget workersthe mostappropriatemedical
care,the workers’ compensationsystemshouldutilize a streamlinedindependentmedicalreview processthat
incorporatesan examinationby an independentmedicalexaniiner(IME) who makesdeterminationson
compensability,permanentdisability, andmedicaltreatment.Physicianfeesshouldbe indexedto Medicareon a cost-
neutralbasis(115%of Medicare). This will createa consistent,predictable,familiar, cost-efficientandeasily
updateablepaymentstandard.

Anti-Fraud Measures
Problem: The currentcultureof California’s workers’ compensationsystemis onewhereabuseand fraudare
widespreadandserveas a costdriver in the system. This culturemustchange.Thehigh premiums,low benefits,and
overall inequity of thecurrentworkers’ compensationsystemcontributeto an environmentthat is highly vulnerableto
fraud. Workers’ compensationfraud includesabusiveand fraudulentproviderbilling practices(up-coding,
unbundling,prescriptionbilling, durableequipment,andservicesnot rendered),medical-legalmills, andapplicantand
insider fraud. Numerousfactorsexacerbateandperpetuateworkers’compensationfraud, including personaland
businesseconomichardship,public acceptanceof insurancefraud,and inadequateresources(manpowerand funding)
to investigateinsurancefraud cases.Someinsurancecompanieshavealso beenderelictin their responsibilityto fight
fraud. The lack of uniform methodologyandstandardsfor assessingandreportingsuspectedfraud is a contributing
factor.

Solution: TheCalifornia Departmentof Insurance(CDI) is restrncturingits fraud and investigativeunits to improve
coordinationefforts and to prioritize workers’ compensationcases.The Departmentis also improving its working
relationshipwith district attorneysandotherstate,federal,and local law enforcementagencieswith anemphasison
information sharing. As part of theseanti-fraudefforts, CDI supportsincreasingthe powersof CDI and the district
attorneysto identify andprosecuteuninsuredemployers,making uninsuredemployerssubjectto felony charges,and
providing immunity for individuals reportingsuspectedfraud.

StateCompensationInsuranceFund(SCIF or StateFund) Reform
Problem: Eliminationof the minimumratelaw in 1995 led to a vicious cycleof underpricingworkers’ compensation
premiums. Sincethat time,morethantwo-dozenworkers’ compensationinsurancecompanieshavebeenplacedin
regulatoryconservation,liquidation,or supervision. As thesecompaniesfailed andcompetitiondwindled,State
CompensationInsuranceFund, the insurerof last resort,pickedup the slack, growing from 20% of California’s
workers’ compensationmarketin 2001 to well over50% of the markettoday. The impactof this rapid growth has
placedenormousstrain on theorganizationalstructureand financialposition of StateFund. To correcttheseproblems,
StateFundmustundertakea seriesof difficult, but necessaryadjustmentsto build up its financialstrength.
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Solution: The Legislaturemustclarify that the InsuranceCommissioner’sexistingauthorityoverStateFundis the
sameasoverany otherworkers’ compensationinsurancecompany. Currentlaw’ requiresthat all five voting SCIF
BoardMembersmust be SCIFpolicyholders 12 monthsprior to beingappointedto the SCIF Boardandduring their
entiretenureon theBoard. Wesupportaddingtwo additionalvoting SCIF BoardMembers\vho are exemptedfrom
the SCIF policyholderrequirement.This freedomand flexibility would allow recruitmentof specializedexpertiseand
freshperspectivesfur SCIF oversight. Independentof legislation,StateFundshouldimplementthe reforms
recommendedin the IBM consultingreport as appropriate It shouldshedbusinessthatcanbe placedelsewherein the
market. StateFundshouldcarefully evaluateits rating plan making sureall accountsare properlypricedandensure
that savingsfrom the2003 workers’ compensationreformsare reflectedin thoserates. StateFundshouldtake
necessarystepsto increaseenrollmentin the Kaiser Allianceprogramto help control escalatinghealthcarecosts.

Rationalizethe PenaltyStructure
Problem: Penaltiesimposedon insurersfor lateand inadequatepaymentof claims shouldhavea reasonable
relationshipto the violation. Thecurrentpenalty structureis irrational, allowing penaltiesto beassessedagainstthe
speciesof benefitspaid,bothpastand thture,for the entireclaim, ratherthanthe specific amountof paymentthat was
eitherdelayedor refused. Consequently,in a casewhere$200,000in medicalbenefitswaspaid,a late $10 paymenton
reimbursementfor a prescriptionto aninjured workercanresult in a 10% penaltyor $20,000. Thecurrentstructure
providesstrong incentivesto allegepenaltiesin orderto gain largersettlementsresultingin inequitablepenaltiesand
unnecessarylitigation. The 2003reformsexemptedthe California InsuranceGuaranteeAssociation(CIGA) from
paying5814 penaltieson inheritedclaims,butthe 5814 penaltystructurewasnotaddressed.

Solution: Requireinjured workersand their attorneysto timely andspecificallyreportwhenthey believeemployers
haveunreasonablydelayedor refusedto paybenefits. Allow for disputeson unreasonablyrefusedor delayedbenefits
to be resolvedeitherthroughpaymentof an immediateno-faultpenaltyor, if litigated, theamountof penalty would
increaseto 25% on the amountin disputeor $500,whicheveris greater. This would helpcreatea moreresponsiveand
rationalpenalty structurethat effectivelydetersthe specific negativeconductof the insureror employer. It would also
significantly diminish the opportunityto allegeunwarrantedpenaltiesandreduceunnecessarylitigation.

Returnto Work
Problem: Theoverall complexity of the workers’ compensationsystemleadsto miscommunieation,misinformation
and frustrationfor injured workersandemployers. Furthermore,the currentsystemoftenprovidesclearerincentives
for injured workersto claim disability than to returnto work quickly. The lackof communicationandmisguided
incentivescontributeto slowermedicaltreatment,longerdisability, and increasedlitigation.

Solution: Thebestoutcomefor an injuredworker is to get them backto work asquickly as possible. It is the
employers’responsibilityto ensurethis happens.We must restructurethe systemso that injured workers,employers
andall otherparticipantsin the systemhavethe properincentives. Benefitsystemsmustbestructuredso that injured
workerswant to returnto work andemployerswant to acceptinjuredworkersback,evenin a modified capacity,as
quickly aspossible. Doctorsmustbe appropriatelycompensatedfor thetime to evaluatereturnto work. More
coordination,collaboration,and integratedcommunicationbetweendoctors,injured workers,andemployersfocused
on gettingthe injured workerhackto work is imperative. Healthcareorganizations(HCOs),ombudsman,nursecase
managers,andothersimilar programsall movethe systemin this direction. Changingincentivesand improving
communicationwill reducetimeoff work, permanentdisability costs,and litigation costs.

Rate RegulationandCIGA Assessment
Problem: In 1995,California’sworkers’ compensationinsurancemarketwasradicallyderegulated.This led to a
traditional insurancecycleof low premiumsandexcesscapacityfollowed by high pricesandrestrictedcapacity. In
the past few years,more thantwo-dozenworkers’ compensationinsurancecompanieshavebecomeinsolventas a
resultof thepricewarsthat evolvedoutof the deregulatedmarket. California’s workers’ compensationinsurance
marketis now uncompetitivewith unsustainablyhigh premiumsthat arc driving companiesoutof businessand outof
the State. Both employersand insurersneedstableandpredictableworkers’ compensationinsurancerates. Injured



workersneedto he certainthat therewill be a sourcefor paymentfor industrialinjuries, in someeasesfor many years
to eome It also becameapparentafterextensivereform of California’sworkers’ compensationsystemin 2003 that
thereis no mechanismin the currentsystemto ensurethat savingsfrom the legislativereformwould bepassedthrough
directly to policyholders.

Solution: The CDI is proposingadoptionof the key proposalfrom the 1992 RateStudyCommission- a mandatory
minimumloss cost ratecoupledwith a uniform classificationsystem. Unlike thepre-1995Minimum RateLaw, a
minimumloss cost law would not allow theInsuranceCommissionerto set fixed ratesfor insurancecompany
expenses.This reform will help stabilizeCalifornia’s workers’ compensationmarketby creatinga reasonableprice
floor anda benchmarkfor pricecomparison,flatteningoutunpredictableinsurancecyclesthat helpedcreatethe
currentcrisis, andprovidinga mechanismfor passingthroughreform savings,not just for oneyear,hut for the long
term. We also supportanassessmenton deductiblepolicies whichwill helpbolsterthe California InsuranceGuarantee
Associationandbring moreequity to policyholders.

IntegratedSystemCarveOut Pilot
Problem: Employerscurrently pay forworkers’ compensationmedicalcostswhich accountforcloseto 60% of
workers’ compensationpremiumsor anestimated$13.8 billion in 2004. Most employersalso pay separatelyfor
healthcarebenefitsfor their employees. Despitethis overlappingcoverage,many injuredworkersstill do notget the
immediatemedicaltreatmenttheyare entitled to dtie to causationquestions.This delayedtreatmentoften exacerbates
injuries, encouragesunnecessarylitigation, and increasesworkers’ compensationcosts.

Solution: Currently,qualifiedjoint union-employer‘tarve-outs”cannegotiatea customizedworkers’ compensation
systemfor coveredemployeesthat utilizes existinghealthcareservicesalreadyprovidedas a benefit. Thisproposal
would allow theestablishmentof a pilot programfor seamlesshealth,workers’ compensation,andnon-occupational
disability benefitdeliveryin qualifying carve-outs,without regardto the causeof the sicknessor disability. Thepilot
would be administeredby a singleadministratorat a single locationto minimizecostsanddelays. This could leadto
significantsavingsby eliminatingduplicationof administrativecostsin thesesystemsandalso eliminatinglegal costs
relatedto determinationof medicalbenefits. The pilot will he evaluatedto determineobjectively whetherit shouldbe
expanded.
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